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The issue of state capacity lies at the very heart of any explanation over the prospects of

innovation in China.  This means that, in order to assess the overall Chinese environment for in-

novative activity, any discussion must begin with the state.  Such an approach has been neglected

for a number of reasons.  First, as this paper will show, the institutional nexus of Chinese policy

enforcement is extraordinarily complex.  Second, such an approach can quell the exuberance of

pursuing an innovation strategy in the world’s largest growing market, much the same way it

forces companies to think twice before transferring its crown jewels of intellectual property to the

PRC.  Finally, China itself is keen to shift attention away from its somewhat embarrassing record

of IPR protection.  Nevertheless, as I argue in the pages to follow, me must calibrate our expecta-

tions so that they are consistent with, and take into account, the limited state capacity of the Chi-

nese state to foster innovative activity.

To exaggerate somewhat, in business circles China is often assumed to resemble the

“frictionless plane” in physics.  That is to say, policy is made at the Center and the assumption is

that it will by and large be implemented, at least to some degree.  Insofar as problems are antici-

pated at some point in the future, there appear to be two quite stark solutions.  On the one hand is

a reliance on China’s laws and regulations to resolve the issue, with the often implicit assumption

that China’s legal infrastructure is adequately equipped to handle such demands in a transparent

and regularized fashion.  Lying at the other extreme is the expectation that developing a set of

informal relationships (guanxi) will somehow resolve problems that will occur down the road.

                                                          
1 Portions of this paper are drawn from earlier analyses of IPR in China.  For a fuller discussion of these
issues, see, Andrew C. Mertha, The Politics of Piracy: Intellectual Property in Contemporary China,
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Both of these approaches ignore much of the reality of Chinese politics: that policy often moves

along regularized channels of responsibility and institutional jurisdictions, but that this institu-

tional nexus is all but invisible to the naked eye.  What I try to do in this paper is to describe some

of the most relevant institutional mappings of China’s IPR bureaucracy – the first line of defense

to provide an environment conducive to innovation in China.

Although China scholars were bemused by the attempt in the 1980s to “bring the state

back in” to the study of politics2 (they quipped that the state never left), in the popular discourse

over China, politics is often limited to the “high politics” of the national level.  There is some lip

service paid to “Center-local relations,” but there is often very little serious discussion over what

this dimension entails.  There is even less discussion over the functional cleavages that exist

across and even within individual bureaucracies and bureaucratic clusters (xitong) that govern the

policy making and policy enforcement processes.  It is for these reasons that in order to in order

to describe the overall environment within which any attempts to establish a system for innova-

tion must be embedded, I concentrate on the local level, that is, the provincial level and below)

In his presentation at the July CFR conference, Wang Xu laid out a very vivid picture of

the environment for innovation in Jinan.  Dr. Wang mentioned a number of conditions that make

Jinan’s Qilu Development Park, a particularly suitable environment for innovation, and, particu-

larly, software development.  These include:

�  Talent

�  Market/Clients

�  Co-developers

�  Financing

�  Public Services

�  The living environment.

                                                                                                                                                                            
Ithaca: Cornell University Press, 1995; and Mertha and Ka Zeng, “Political Institutions, Local Resistance,
and China's Harmonization with International Law,” The China Quarterly 182 (June 2005): 319-337.
2 Peter B. Evans, Dietrich Rueschemeyer, and Theda Skocpol, eds., Bringing the State Back In, New York:
Cambridge University Press, 1985.
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All of these are important dimensions.  However, hidden behind several of these is what I

believe to be the most critical element necessary for innovation to broaden and deepen in China:

the expectation of intellectual property rights protection.  In fact, much of China can be described

as having an environment of insecurity when it comes to IPR enforcement.  In the absence of

such security – and the notion of trust, as well as contracts that are enforceable – we are left with

an overall climate that is not particularly auspicious for IPR enforcement.

China’s IPR Enforcement Infrastructure – Environment and Context

In a report put out by the General Accounting Office, “World Trade Organization: Se-

lected US Company Views about China’s Membership,” 76.8 percent of respondents felt that in-

tellectual property rights as an issue-area were “important” (IPR was at the top of this scale),

while IPR ranked number two in terms of expected difficulty of implementation (at 81 percent).3

Other company representatives cited reforms to enforcement of laws and regula-

tions relating to intellectual property rights (IPR) as another area fraught with dif-

ficulty. Respondents noted that Chinese officials have enacted reforms resulting

in overall improvements to IPR protection, but that challenges continue. One

company provided a specific example of a current problem that is expected to

continue: “Local companies copy our product and packaging, even though these

companies are operated by the local governments. Trademark registration takes

at least 6 to 8 months. Even if a company wins a copyright case, you can’t get the

government to enforce the copyright violation, so it’s not worth the time and

money expended on filing a case.” IPR violations were also described by one

company representative as a game embedded in China's culture. Several respon-

dents predicted that IPR would remain a problem in the years to come, because

the government will not risk destabilizing the labor force by enforcing IPR laws

and regulations.

                                                          
3 United States Government General Accounting Office Report to Congressional Committees, “World
Trade Organization: Selected US Company Views about China’s Membership, pp. 9 and 22, respectively.
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Many people understand “intellectual property” as a coherent group of issues.  However,

such a view is mistaken, particularly when analyzed in the context of China’s compliance mecha-

nisms and enforcement apparatus for abiding by its commitments to the WTO and to its IPR re-

gime, TRIPs (Trade-Related Aspects of Intellectual Property).

IPR as a self-contained, modular term appears does not match the institutional mapping

of administrative IPR management in China.  Each IPR subfield is marked by an array of internal

tensions, while the juxtaposition of these subfields into a single umbrella term heightens these

very substantive and institutional tensions and conflicts.  However, these “transformative experi-

ences” – in this case, political battles, alliances, and institutional change – within and across dis-

crete IPR subfields are effectively denied by aggregating them into the term “intellectual prop-

erty.”  Indeed, there is a conscious attempt to gloss over these very real substantive and institu-

tional cleavages, which plays into the preconceived notion of IPR as a firm and fixed issue area, a

view held by many foreign observers; however, such a view negates the reality on the ground.

Any intellectual property-related policies that are implemented in China are refracted

through a fragmented bureaucratic apparatus, adapted to meet the parochial organizational goals

and shaped by official and unofficial incentives of those directly charged with enforcing the said

policy.  The bureaucracies making up China’s IPR apparatus – the Patent Bureau (recently re-

named the Intellectual Property Office), the Copyright Bureau, and the Trademark Office within

the Administration for Industry and Commerce4 – are not only discrete in and of themselves; they

also belong to distinct bureaucratic clusters/xitong across which there is often very little contact

between their member officials, severely constraining their already limited interaction.

This paper is organized as follows.  In the next section, I describe the legal and adminis-

trative enforcement infrastructure that China currently employs to combat IPR violations, in-

cluding what seems to be working and what does not, and why.  In section three, I draw together

some common themes that should be considered when assessing the climate for IPR enforcement.

I conclude with a section that suggests how China might improve this environment so that it can

realize its potential of being one of the great global innovative centers of this century.

The Civil and Criminal Courts

Although there are dozens of units that have a hand in IPR enforcement in China, I will

concentrate only on the half-dozen or so principal players.  I begin with the civil law system for
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two reasons.  First, this is often the default system for mediation on the part of foreign parties

seeking to protect their intellectual property in China.  Second, I wish to dispense with this insti-

tution early on in the discussion because it is, with the possible exception of the copyright sub-

bureaucracy, the weakest of the set of institutions to be discussed in this paper, even as it is being

held up officially in China as the principal building bloc of China’s ability to establish a rule of

law.

The functions of the civil courts, including those established specifically to handle IPR

issues are to oversee and manage disputes between parties arising over IPR and to recommend

penalties if infringement is found.  The history of foreign companies’ attempts to secure their in-

tellectual property in China is littered with questionable verdicts, inadequate compensatory rul-

ings, and an almost complete inability of the courts to enforce their own rulings.

Fragile legal institutions that has evolved in the late Qing Dynasty (1644-1911) or under

the Republic of China, China’s pre-1949 legal infrastructure was decimated under the Mao era of

the PRC (1949-1976). However, under reform, which began in 1979, there has been a dramatic

about-face. From 1978 to the end of the 1990s, China’s National People’s Congress enacted 327

laws and regulations, the State Council promulgated 750 administrative laws, and local govern-

ments approved 5,300 subnational decrees.5  Yet, the swiftness in the development of this legal

regime has not met with a corresponding appreciation for, or confidence in, legal-judicial conflict

resolution on the part of many Chinese citizens.

The discontinuity between traditional China and the present day, the legacies of Maoism,

and the relative novelty of reform-era legal institutions has led to the contemporary practice of

“law in China” that is a complicated amalgam of formal laws, informal norms, institutional in-

centives, and economic and political calculations.  Each of these have an important, albeit mixed,

impact on enforcement.  Although there has been a rise in the number of Chinese and foreign liti-

gants and a proliferation of learned Chinese lawyers and legal scholars, the contemporary Chinese

judicial system is institutionally weak, remains firmly under the control of the Chinese Commu-

nist Party, and suffers from a lack of social prestige and professional experience.  As a result, it is

largely unable to enforce its own decisions.6    Judicial decisions are often ignored by local gov-

ernments if these decisions are inconsistent with economic goals or other priorities.  These gov-

ernments are able to do this because they hold the purse strings for any courts that exist within

                                                                                                                                                                            
4 These are the principal, formal bureaucracies charged with IPR enforcement.  There are many others
which either unofficially pursue this portfolio or which manage IPR as a peripheral concern to their main,
day-to-day operations.
5 Li Rongxia, “Outstanding Results in Building a Legal System,” Beijing Review, August 16, 1999, p. 16.
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their jurisdictions.  The irony of this is that those courts which are held up as a shining example of

the development of China’s legal infrastructure have achieved that status largely because it is the

interests of the local governments, such as that of Shanghai municipality, in which they are em-

bedded to do so.

Criminal courts also have jurisdiction over intellectual property cases to prosecute crimi-

nal acts and to fine or imprison those found guilty based on revised 1996-1997 criminal law.  In

theory, criminal courts (as was the case in Taiwan) have the potential of creating a very real de-

terrent effect for would-be IPR violators.  The reality is more complex.  The 1997 revised Crimi-

nal Law has specific provisions for intellectual property offenses.  Section 7 provides for sen-

tences of up to three years in prison or hard labor and a fine for IPR-related offenses.  If the value

or the quantities involved are deemed particularly “huge” (judade), the sentence is between three

and seven years and a fine.  The baseline appears to be if the product sold on the market is valued

at 50,000 RMB ($6,000 USD) or more.  Sentences of more than seven years, even the death pen-

alty, can be invoked if the economic crimes (i.e., counterfeit production and sales) in question

involve serious injury to or in the death of the consumer.  And “three-time losers,” recidivists

who have been found guilty of three counterfeiting offenses, can be automatically turned over to

the Public Security Bureau (PSB).7

Yet the PSB remains reluctant to pursue such cases.  There are several reasons for this.

First, IPR protection is regarded by the PSB as a swelling of responsibilities without a corre-

sponding increase in budgetary revenues.  Moreover, there is a perception that IPR cases were

“civil” and do not carry the weight of “standard” criminal offenses.  Even though the PSB is

somewhat more willing than before to bring counterfeiters (relative to other types of IPR viola-

tors) to justice, it will not send cases to the prosecutor unless chances for a successful conviction

are within the 90 percent range (or higher).8  The PSB is loath to dilute its impressive case record

file (po’an lu).

Second, like the PSB, prosecutors will only take a case if they are almost certain to get a

conviction.9  This overly cautious approach to prosecutions is changing, but very slowly.

Finally, in several instances the laws themselves remain vague in critical areas.  What

demonstrates “huge” or “serious” (yanzhongde) remains unclear.  Moreover, even the seemingly

                                                                                                                                                                            
6 Stanley B. Lubman, Bird in a Cage: Legal Reform in China After Mao, Stanford: Stanford University
Press, 1999; Interview 98SH17, May 28, 1998; and Interview 98SH21, May 31, 1998.
7 Interview 02SH02, June 21, 2002.
8 Interview 02GZ01, July 25, 2002.
9 Interview 02SH05, June 27, 2002.
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clear and objective criminal threshold of 50,000 RMB is also open to interpretation.10  Valuation

is tricky when the merchandise itself is a fake.  If the methodology for calculating the value of the

goods only takes into account real production costs and ignores the value of the intellectual prop-

erty being violated (the preferred method of the enforcement authorities because calculating in-

tellectual property losses is difficult and disputable), this depresses the price and makes it more

difficult to establish the 50,000 RMB threshold.11  And until the recent promulgation of the Judi-

cial Interpretation on the Handling of the Crime of Manufacturing and Selling Inferior and

Shoddy Goods on April 10, 2001, a significant loophole existed in which manufacturers could use

to assert that they were involved in the manufacture and not the sale of goods and that the 50,000

RMB threshold for sales did not apply to them.  In some cases, local authorities have been slow

to adopt the new interpretation, if they are even aware of it at all.12

After a great deal of reluctance on the part of the Public Security Bureau (PSB) and the

People’s Procuracy to intervene, the numbers have begun to slowly, but steadily, increase.  Yet

the numbers remain small, even insignificant.  In 1996, one-quarter of one percent of all trade-

mark-violating cases were being prosecuted under China’s revised Criminal Law.  Today, the

number is between two and two-and-a-half percent.  Although this number is still small, it does

represent a five to ten-fold increase in five years.13  One US company was able to secure only one

criminal prosecution in 1999.  The following year, the number went up to three.  In 2001, the

number jumped to twelve and doubled in 2002.  At the same time, this same company undertook

between five- and six hundred enforcement actions in 2001 alone.  Half of them were prosecut-

able under the Criminal Law, but only a dozen were actually prosecuted.14  Another knowledge-

able source indicated that ninety percent of cases with which he was familiar could have been

prosecuted in the criminal court but instead were handled administratively.15

Trademark/Anti-Counterfeiting Enforcement

The two agencies at the forefront of anti-counterfeiting enforcement are the Administra-

tion for Industry and Commerce (AIC) and the Quality Technical Supervision Bureau (QTSB).

The administrative functions of the AIC relevant to this paper include regulating all economic and

commercial activity in China except cultural market management and registering (at the national

                                                          
10 Interview 02SH10, July 2, 2002.
11 Interview 02SH05, June 27, 2002.
12 Interview 02SH09, July 2, 2002.
13 Interview 02SH02, June 21, 2002.
14 Interview 02GZ01, July 25, 2002.
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level) and enforcing (at the local level) trademarks.  The AIC is a relatively large bureaucracy

with a reach down to the township and village level; can bring large resources to bear, including

its own enforcement units (fair trade xitong).  This is a double-edged sword, however; the AIC,

according to many observers, is saddled with too many other responsibilities, some of which may

directly conflict with trademark protection; propensity towards corruption

The QTSB manages standards, product quality and consumer protection (de facto anti-

counterfeiting) issues.  It has traditionally been very professional in its operations, with a highly

educated staff; it has been pro-active with regard to anti-counterfeiting enforcement; and it, like

the AIC, has its own enforcement divisions.  At the same time, the QTSB remains relatively weak

and over-extended; does not formally hold the anti-counterfeiting portfolio (that belongs to the

AIC).

At the provincial level, trademark-related work is handled by the Trademark and Adver-

tising Department (shangbiao guanggao chu).16  Its responsibilities include supervising and in-

vestigation the use of trademarks, assisting the process of registering trademarks, and providing

an administrative forum to settle trademark-related disputes.

At the prefecture-, municipal-, and the district levels, the corresponding offices are the

Trademark and Advertising Office (shangbiao guanggao ke).  At the county and urban district

level, these responsibilities are taken up by the Contract, Advertisement, and Trademark Section

(guanggao shangbiao gu).  The generalist Administration for Industry and Commerce Post

(gongshang guanli suo) at the village and township levels is actually a division of the county-

level AIC (the two are liked by binding leadership relations) and handles trademark issues as well

as many other AIC responsibilities.17  These offices can have as few as five and as many as 30

people.18

At all levels below the province, the trademark offices of the AIC are involved in investi-

gation and enforcement, not registration.  Local AIC units do not have the right to register trade-

marks; they pass trademark registration up to the SAIC.  But local AICs do have the responsibil-

ity to enforce trademarks, and therein lies the irony.  The local AICs are charged with protecting

trademarks, but do not derive any income from doing so because trademark registration income is

                                                                                                                                                                            
15 Interview 02SH10, July 2, 2002.
16 In some localities, these two responsibilities are handled by two separate offices.
17 The AIC is not alone at penetrating this subcounty level of government; the Township Industries Bureau,
the Finance Bureau, the Land Bureau, the Justice Bureau, the Civil Affairs Bureau, the Public Security Bu-
reau, the Statistics Bureau, and others have offices at the township level (Marc Blecher and Vivienne Shue,
Tethered Deer: Government and Economy in a Chinese County, Stanford: Stanford University Press, 1996,
pp. 39-40).  See also Vivienne Shue, The Reach of the State: Sketches of the Chinese Body Politic, Stan-
ford: Stanford University Press, 1988, p. 57.
18 Interview 98GY04, August 19, 1998; Interview 99CD04, June 28, 1999.
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collected and largely retained by the national-level SAIC.  Therefore, all things being equal, if

there are other sources of income at the local level that may come into conflict with the goals of

trademark enforcement, there is less of an incentive for local AICs to enforce trademarks lo-

cally.19

The Fair Trade (gongping jiaoyi)/Economic Inspection or Economic Crimes (jingji jian-

cha or jingjie) bureaus are offices within the AIC that handle investigations and enforcement of

commercial laws and regulations, including trademark enforcement.  The Fair Trade/Economic

Inspection departments have the authority to investigate factories and retail outlets, confiscate

illegal merchandise, and fine individuals and businesses found to be in violation of China’s com-

mercial laws and regulations.

In some areas, there is a clear distinction between two discrete sets of offices with their

own functional responsibilities.  In some areas like Chongqing, the AIC houses both a Fair Trade

Office (gongping jiaoyi chu) and an Economic Enforcement Team (jingji jiancha dadui).  These

used to be combined within the same office but were separated around 1998.  Although there is

some overlap, and in some cases there is ambiguity surrounding proper jurisdictional parameters,

the Fair Trade Office focuses on the “higher ground” of enforcement, including directing and su-

pervising the laws of consumers and industry, and supervising the work “at the county [and urban

district] levels.”  By contrast, the Economic Enforcement Team is involved in “street level” en-

forcement.  In some cases, the Fair Trade and Economic Inspection departments are divided into

two offices, in others they are merged into one.  At the village and township levels, the Admini-

stration for Industry and Commerce Post has no enforcement power on its own; it requires assis-

tance from the county or urban district AIC and its enforcement teams.20

In other cases, the AIC Fair Trade departments are literally the same units as the AIC

Economic Investigation/Economic Crimes units21, with the same offices and the same personnel.

Whether they carry the title of “Fair Trade Department” or “Economic Investigation Department”

is often decided by the provincial leadership; however, there can also be variation between these

two titles within a province.  The reason for this confusion is that in the mid-1990s, as a result of

the much-heralded 1993 Unfair Competition Law of China, the enforcement arm of the SAIC was

to be renamed in order to coincide with its responsibilities in enforcing the new law.  Some areas

in China have not gotten around to changing their names, while other locales, such as Shanghai,

have deliberately refrained from taking on the title of “Fair Trade Bureau” because the Shanghai

                                                          
19 Interview 98GY04, August 19, 1998.
20 Interview 98CQ26, September 14, 1998.
21 Interview 99HK01, June 1, 1999.
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AIC regards doing so as unnecessarily narrowing the scope of AIC responsibilities to issues of

unfair competition.22

The QTSB structure is similar, although it does not formally extend below the county

level (work at the township and village levels is undertaken by the county-level QTSB).  With

some variation, provincial and municipal QTSBs contain a General Office, a Scientific Education

and Laws and Regulations Department, a Quality Department, a Measurement Department, and a

Standardization Department.  In some locales, there are two other offices that fall under the

heading of enforcement (investigation, levying fines, and confiscating merchandise), each with a

staff of about a dozen: they are the Provincial “Strike Down Fakes” Law Enforcement Team (da-

jidaoban zhifa dui) representing the provincial government, and the Provincial Technical Super-

vision Bureau Investigation Team (jishu jiandu ju jicha dui)23

Official investigation teams did not exist before 1994, but at that time there were people

who were informally involved in such work.  After 1994, this type of work was institutionalized

into the investigation team system in which provincial-, municipal-, and county-level QTSBs all

have their own investigation teams.  The number of personnel investigation team varies from

around a half-dozen to 20 people or more.24  At the prefecture, district, and municipal levels, the

Technical Supervision Bureau units have the same functions as the provincial-level QTSB, but

with fewer staff.  At the county and urban district levels, the QTSB’s functional divisions are

usually collapsed into a comprehensive office (zonghe bangongshi).  The principal task of the

QTSB at the county and urban district level is administrative enforcement.25

These local QTSB enforcement teams (sifa dui), like their AIC counterparts, have the

right to enter suspected factories, to confiscate merchandise, and to levy fines.  When goods are

determined to have little or no value, they are confiscated.  If they are determined to have some

value, they are auctioned off at prices determined by the local Pricing Bureau (wujia ju).  QTSB

enforcement teams have specialized training and receive certification (provincial-level officials

are certified by the STSB, while sub-provincial enforcement officials are certified at the provin-

cial level) after passing an examination covering relevant laws, procedures, and regulations, as

well as specific technical requirements.26

However, there is also an important difference between the AIC and the QTSB: QTSB

enforcement teams have a very narrow mandate and therefore are not faced with many enforce-

                                                          
22 Interview 99SH08, April 29, 1999.
23 Interview 98KM04, September 1, 1998.
24 Interview 99BJ32A, July 29, 1999.
25 Interview 99CD03, June 28, 1999.
26 Interview 98KM04, September 1, 1998; Interview 98GY04, August 19, 1998.
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ment trade-offs.  Their goals are both consistent and manageable.  The AIC, by contrast, suffers

from an organizational top-heaviness by which many competing offices, jurisdictions, and incen-

tives compete for the same finite enforcement resources.

The Copyright Administration

The Copyright Administration manages all copyright issues, including registration, ex-

amination, and enforcement.  It has very knowledgeable and professional staff at the national

level and in some localities, but it suffers from an almost fatal subordination under the Ministry

of Culture bureaucracy, specifically the cultural market management bureaus, which may have

different goals than simply copyright enforcement.

The Copyright Administration at the provincial level is nestled within the Provincial

Press and Publications Administration (PPPA, or xinwen chuban ju).  The office of the “Provin-

cial Copyright Administration” (PCA, or banquan ju) is nothing more than a formal title to give it

a nominally higher bureaucratic rank (and increased bargaining power) vis-à-vis its dealings with

other administrative units.  The office within the Provincial Press and Publications Administra-

tion that is charged with day-to-day copyright management work is the Copyright Department

(PCD, or banquan chu), and is an administrative step down in rank from the bureau (ju) level.27

This reflects a curious organizational logic.  Administrative rank is very important within the bar-

gaining nexus of Chinese politics.  The ranking system enables each unit to appraise its status

with respect to all other units.  At the provincial level, the top ranking is that of a “first-tier bu-

reau” (yi ji ju).  This outranks the Provincial Copyright Department (which is a “department,” or

chu), the administrative unit charged with provincial-level copyright-related work.  Although two

administrative units with a ju ranking cannot issue binding orders to one another, a ju is more

likely to take the issues that may be at a variance with its own priorities into account if they origi-

nate from a unit with the same administrative rank than from a lower-ranking “department,” or

chu.  To compensate for this, the Provincial Copyright Department has been given the ju ranking

(through the creation of its “shadow” organization, the Provincial Copyright Administration) so

that it can enter into interagency negotiations with other administrative units on a nominally equal

footing.

                                                          
27 The Director (juzhang) of the Provincial Press and Publications Administration (PPPA) is also the Di-
rector of the Copyright Administration (PCA).  One of several Vice-Directors (fu juzhang) of the PPPA is
assigned to be the Vice-Director of the PCA.  This latter individual is the administrative superior of the
Department Head (chuzhang) of the Provincial Copyright Department (PCD).  This individual is charged
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The Provincial Copyright Administration has no other function than to nominally up-

grade the rank of the Provincial Copyright Department.  The existence of the Provincial Copy-

right Administration (coequal, in theory, with the Provincial Press and Publications Administra-

tion) should not obscure the fact that the Provincial Copyright Department is a subordinate unit

(suoshi jigou) of the Provincial Press and Publications Administration, receiving its personnel and

budgetary allocations from the Provincial Press and Publications Administration’s personnel and

finance departments, respectively, and not directly from the provincial government.

In contrast to the Provincial Copyright Administration’s ambiguous nature, articulated by

the Chinese as, “one organization, two signboards” (yige jigou, liangkuai paizi), the Provincial

Copyright Department is completely subordinate to the Provincial Press and Publications Ad-

ministration.  The Director of the Provincial Press and Publications Administration is also the

Chinese Communist Party Secretary within the PPPA/PCA/PCD organization.  The Provincial

Copyright Department does not enjoy representation within the Chinese Communist Party appa-

ratus separate from the Provincial Press and Publications Administration.28  One provincial-level

official summarized this configuration as meaning that neither the Provincial Copyright Depart-

ment nor the Provincial Copyright Administration enjoys any organizational identity separate

from that of the Provincial Press and Publications Administration.29  Personnel and budgetary

allocations for the Provincial Copyright Department are decided by the Provincial Press and Pub-

lications Administration, and any Provincial Copyright Department requests for additional human

or financial resources must be addressed to the Provincial Press and Publications Administration

and not to the provincial government (doing so would be a significant breach of organizational

reporting relationships).

The Provincial Copyright Department is responsible for carrying out the relevant Chinese

copyright laws, regulations, and policies; hearing cases of copyright disputes and providing ad-

ministrative decisions and punishments according to the Copyright Law; supervising copyright-

related commercial activities within the province; providing copyright-related training to admin-

istrative officials at the provincial level and below; organizing the examination and verification of

copyright contracts and participating in related arbitration proceedings; providing recommenda-

tions for the contractual registration of foreign audio and visual products and publications; and

awarding practical use rights for copyright.  The Provincial Copyright Department is charged

with effecting local, provincial-level compliance with national and international copyright laws,

                                                                                                                                                                            
with the day-to-day responsibilities of the Copyright Department, and, by extension, the copyright-related
work at the provincial level (Mertha, The Politics of Piracy, chapter 4).
28 Interview 99NJ01B, July 9, 1999.
29 Interview 98GY06, August 21, 1998.
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regulations, and agreements.  There are no functional divisions within the Provincial Copyright

Department; these tasks are assigned to individual staff members.

The scope of the Provincial Copyright Department’s responsibilities lies in sharp contrast

to the number of people assigned to perform these tasks.  In theory, the institutional framework of

the Provincial Press and Publications Administration, in which the Provincial Copyright Depart-

ment is embedded, mitigates these constraints (i.e., additional staff may be allocated on a tempo-

rary basis from other Provincial Press and Publications Administration units).  In practice, this

institutional framework serves to further exacerbate these constraints.  In particular, the em-

beddedness of the Provincial Copyright Department within its host unit, the Provincial Press and

Publications Administration, results in a severe constriction of the available options for independ-

ent action on the part of the Provincial Copyright Department, and a corresponding over-reliance

on the Provincial Press and Publications Administration.  Although officials within these units are

usually quick to assert that additional personnel can be drawn from other Provincial Press and

Publications Administration offices when needed30, the associated coordination costs are often

very high and such activity only serves to underscore and to reinforce the dependency of the Pro-

vincial Copyright Department on the Provincial Press and Publications Administration.

Mobilizing extra personnel from other Provincial Press and Publications Administration

offices means drawing them away from their regular duties, as well as expending time and other

resources in training them for the new tasks to which they have been temporarily assigned.  Do-

ing so requires a great deal of preparation and involves a significant amount of intra-agency bar-

gaining.  Moreover, the frequency of this type of mobilization is determined by other Provincial

Press and Publications Administration priorities.  Because of the substantial transaction and op-

portunity costs involved, such mobilization tends to be irregular, short-lived, and revolves around

organizational timing.  It is not based on the actual piracy situation on the ground.  It is, therefore,

not surprising that mobilization at the provincial level often takes the form of political campaigns

of the pre-reform period.  These “enforcement events” are sporadic, incapable of responding

swiftly to specific problems, and are unsustainable over time.  This stands in marked contrast to

the operations of the pirates who are often scattered throughout a given geographical area, highly

mobile, and who have developed flexible and sophisticated “exit strategies” to stay several steps

ahead of the authorities.31

                                                          
30 Mertha, The Politics of Piracy, chapter 4.
31 Ibid.
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The Patent/SIPO Infrastructure

Consolidation appears to be the clarion call for organizational reform in the service of

economic development.  The dramatic bureaucratic downsizing in 1998 and the consolidation that

is currently being enshrined in the substance of the 10th National People’s Congress follows a

logic of establishing fewer, more powerful (yet lean) national bureaucracies in the service of

various general functional issue areas.  Nowhere is this better illustrated than in the case of patent

protection and the emergence of the State Intellectual Property Office.

Patents fall under the science and technology xitong (or, cluster of related bureaucracies),

copyright falls within the propaganda and culture xitong, while trademark falls under the finance

and economics xitong. Thus, the existence of a “coordinating” State Intellectual Property Office

(SIPO) notwithstanding, grouping patents, copyright, and trademarks together from an organiza-

tional standpoint makes very little sense.  Moreover, considerable fissures exist within the three

xitong: jurisdictional turf battles, power asymmetries and competition over scarce resources

within these bureaucratic clusters account for much of the variation across these three areas in the

effectiveness of intellectual property enforcement.

The goal from the beginning was to incorporate trademarks, copyright, and patents under

one umbrella organization, SIPO, to be loosely modeled on the US Patent and Trademark Office.

The Patent Bureau, which was housed in the State Science and Technology Commission (SSTC;

now the State Science and Technology Ministry), would provide the initial springboard for SIPO,

which would then be transferred out of the SSTC.  The ultimate aim was to elevate SIPO to the

rank of a ministry-level bureau so that it could be an effective coordinating mechanism among the

separate bureaucracies managing discrete IPR issues.

The establishment of SIPO suffered from poor political timing.  Preparations for the es-

tablishment of SIPO took place at precisely the time that the government was undertaking the

monumental task of cutting the bureaucracy in half (around the 9th National People’s Congress).

At the same time that government ministries and commissions were being downgraded in admin-

istrative rank and saw their personnel and budgetary allocations being slashed, it was extremely

difficult for then Premier Zhu Rongji to justify the establishment of a new agency and upgrading

it in rank.

At least as powerful as this potential resistance was the very real opposition to the merger

of the xitong that housed the bureaus handling copyright and trademarks. The bureaucracy that

has most to lose in such a merger, the Administration for Industry and Commerce (AIC), not sur-

prisingly, has been the one that is most opposed to these plans.  This opposition is due to several
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reasons.  The national-level AIC, covets its Trademark Office because its dual role of registering

trademarks and providing trademark agents for hire contributes a tremendous amount of revenue

to its budget.  To the AIC, this subordination under SIPO would mean losing an important source

of income.  Local level AIC units have derived a considerable amount of income from enforce-

ment, either in the form of charging fees from trademark holders or by taking a cut of the fines

that the counterfeiters are forced to pay.  Such a restructuring would see this source of consider-

able extrabudgetary revenue dry up if its trademark enforcement portfolio was given to SIPO.

The National Copyright Administration (NCA), on the other hand was more enthusiastic

about such a merger, but it was broadsided by powerful voices in the propaganda xitong.  Appar-

ently, Ding Guan’gen, the Director of the Chinese Communist Party Propaganda Department at

the time, voiced his personal objection to the merger to Zhu Rongji himself. Because copyright

includes value-laden “cultural” products, Ding echoed a theme that resonates throughout the cul-

ture and propaganda xitong: keeping responsibilities of managing value-laden media in house.

Ding's insistence that copyright responsibilities remain within the propaganda xitong effectively

ended any idea of a merger.32

In addition, the problems inherent in consolidation are illustrated in the organizational

relationships that prevent the State Intellectual Property Office from functioning properly.  SIPO

was established deliberately to conform to the traditional notion of “intellectual property” and to

institutionalize this traditional grouping into a concrete bureaucratic agency: in theory, SIPO

manages and coordinates activities between the discrete patent, copyright, and trademark bu-

reaucracies in their IPR protection and enforcement responsibilities.  In reality, SIPO is largely an

irrelevant organization often disconnected from the actual institutional and political arena in

which IPR protection and enforcement in China takes place.  To some, SIPO is an organizational

fiction established solely for foreign consumption.  Others see SIPO as mechanism that has the

potential to achieve a degree of real political power commensurate with its official mandate, even

if the way in which this is to occur is unclear.  At the present time, however, SIPO lacks the

authority to make demands on the IPR protection and enforcement bureaucracies – precisely

those institutions which it is formally charged with managing.  By focusing our attention solely

on the formal institutional structure – as many in the foreign IPR community do – we deny our-

selves the ability to disaggregate our analysis and our understanding to the real context of IPR

implementation and enforcement.

                                                          
32 The preceding discussion is based on Interview 99BJ17B, April 1, 1999; and Interview 02BJ01, August
5, 2002.
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Characteristics of the Enforcement Environment for Innovation

The foregoing discussion raises a number of conceptual dimensions that deserve their

own analysis.  Specifically, these common characteristics are at the root of understanding the in-

stitutional landscape that must be taken into consideration when evaluating the environment for

innovation in China.  Moreover, these dimensions are not simply applicable to the bureaucracies

describe above, but are representative of the entire institutional nexus of the Chinese state.

 Administrative Rank

Perhaps the easiest of the dimensions to identify is that of administrative rank.  Although

the Chinese political system may seem highly irregular, administrative rank is an important way

in which many Chinese officials wade through the seemingly intractable and overwrought politi-

cal environment.  Every single unit within China’s political system has an administrative rank.

And each official that heads the said unit enjoys that same rank.  In some cases such a ranking is

fairly clear.  For example, at the national level, ministries (bu), commissions (weiyuanhui), bu-

reaus (ju), and offices (bangongshi or simply shi) each hold a bureaucratic rank that defines its

power vis-à-vis other units.  At the same time, some of these units that share an equal bureau-

cratic rank may be, to borrow from George Orwell, “more equal than others.”  So, the ministry of

education and the ministry of commerce may enjoy the same official ranking, the latter has more

influence because of the relative importance of its substantive portfolio.  In addition, some of

these ranks are in flux.  Ten years ago, for example, commissions were a half-step above minis-

tries, but their relative power has been eroded since then.  In some cases, the science and technol-

ogy commission has been downgraded to a ministry.  In other cases, commissions have been re-

tained but with less power than they enjoyed in the 1990s.  In yet other cases, the state develop-

ment and reform commission (guojia fazhan gaige weiyuanhui) has retained the power of its pre-

vious incarnation (guojia jingji jihua weiyuanhui) and has expanded its power to the extent that it

is referred to by national officials as the “small state council” (xiao guowuyuan).

Below the national level, there are at least two other dimensions worth mentioning.  First,

spatially-defined administrative units (i.e., provincial governments) share an equal rank with na-

tional, functional line ministries.  Thus, a given province has the same official bureaucratic rank

as a ministry.  Like ministries, some provinces are considered more important than others.  Inland

Shanxi province, for example, is considered less influential than the coastal economic power-
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house of Guangdong province.  In practice, this means that for a policy that involves a line min-

istry and a province, it is important to secure gains for each of these in order to anticipate the

minimum degree of expected enforcement.  This is more difficult the more provinces and minis-

tries that are involved in a given policy.  It is also important to note that there are three provincial-

level municipalities that share this bureaucratic rank: Beijing, Shanghai, Tianjin, and (since May

1997) Chongqing.

Finally, this division of administrative rank exists at all levels of the system.  At the pro-

vincial level, the counterpart to the national ministry is the bureau (ju).  However, although such

information is not generally made public, there is a further division among these ju units.  The

highest ranking of these is the first-tier bureau (yi ji ju), which has the same administrative rank

as a national-level bureau (also named ju).  In the 1990s, only the Patent Bureau of Sichuan

province enjoyed such a ranking.  The second-tier bureau (er ji ju) is a half-step below its first-

tier counterpart.  It generally has the same ranking as a prefecture33 (zhou) or municipal govern-

ment (shi).  In the 1990s, the a handful of provincial patent bureaus enjoyed such a ranking, al-

though most if not all have by now achieved the status of a first-tier ranking.  The lowest of these

three ju-level units is the county-level bureau (xian ji ju).  In the mid-1990s, most of the provin-

cial patent bureaus fit into this ranking, although by now, none do.

In practice, what this means is that if one relies on a second- or county-level ju (or worse,

a department (chu)-level ju, such as the provincial copyright administration, it should be con-

cluded that such a unit is regularly outranked and therefore subordinate to other provincial-level

units.  The implication is clear: all things being equal, the lower the rank, the less able the ad-

ministrative unit is able to enforce a given policy.

Following the Money

Administrative units in China (including the courts) are chronically short of money.  In-

deed, given the budgetary scarcities faced by these units, they must make difficult decisions as to

what responsibilities they will undertake, and which ones they will ignore.  In some cases, there

may be some political directives from higher-ups to pursue a given set of responsibilities.  Insofar

as these conflict with a given policy, that policy is less likely to be enforced.

At the grass roots level, cadres are generalists, and must often choose from competing

(and often conflicting) policy objectives to implement with the limited resources at their disposal.

This decision is greatly simplified by the prioritization of these tasks by their administrative supe-
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riors.  These priorities vary somewhat from region to region, but the most important of these al-

most invariably include economic development, tax extraction, the “alleviation of poverty,” and

the implementation of the “one-child policy” birth control program.  They are institutionalized

within performance indicators under the “cadre responsibility system” (ganbu gangwei mubiao

guanli zerenzhi) and reinforced by the “one-level down management” supervision system (xi-

aguan yiji).34  At higher levels, performance appraisals are far more complex, although it is ulti-

mately the generalist officials in the government and Party organs that make the final decisions

on local priorities and these overall priorities are largely the same as at the grass-roots level.

Moreover, in the absence of a concerted national campaign (with the corresponding extrabudge-

tary outlays) to shift these priorities in an alternate direction, they are resistant to change.

Many foreign companies have recognized that this scarcity of resources (the annual

budget of Guizhou provincial copyright administration in 1998 was around $3,600 USD) is at the

root of lax enforcement.  They have sought to compensate for this shortfall as it pertains to IPR

enforcement by underwriting many of the costs of enforcement (including overtime pay, costs of

destroying offending merchandise, rental of trucks) as well as other types of side-payments (din-

ners, karaoke, and even late evening “massages”).  This has made a modest impact on anti-

counterfeiting enforcement in China since the mid-1990s.  Sometimes it is possible to transform a

situation of non-enforcement to one in which hitherto non-enforced policies suddenly become a

priority for local enforcement agencies by underwriting the basic costs of enforcement.

Centralization and Decentralization35

Whether power is exercised vertically or horizontally depends on the bureaucracy in

question and this has a significant impact on where the decisions to enforce a given policy take

place.

Contrary to conventional wisdom, much of the Chinese state is significantly decentral-

ized.  Decentralization has always been a hallmark of China’s governing apparatus (except during

the first five year plan era, 1953-1957).  Chinese administrative units make a distinction between

two types of political relationships: the distinction between a relationship governed by binding

orders, and one based on non-binding instructions.  Any given political unit in China has the sec-

                                                                                                                                                                            
33 Prefectures are generally limited to areas with a high non-Han minority population.
34 See Kevin O’Brien and Lianjiang Li, “Selective Policy Implementation in Rural China,” Comparative
Politics 31 (2), January 1999: 167-186; Interview with Chinese scholar, Shanghai, June 15, 1998; and In-
terview with private investigator, Shanghai, June 16, 1998.
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ond type of relationship with numerous other units.  But it has the first type of relationship with

only one, its immediate “superior.”  A relationship based upon such binding orders is referred to

as “leadership relations” or lingdao guanxi (the other type is based on non-binding “professional

relations” or yewu guanxi).  In China’s largely decentralized political system, such leadership re-

lations are often not with administrative superiors (described by the Chinese as “leadership along

a ‘line,’” or tiaoshang lingdao), but with local governments at the same administrative level (or

“leadership across a ‘piece,’” kuaishang lingdao).

Most of China’s functional bureaucratic systems (xitong) operate under this latter type of

decentralized (kuai) leadership relations as a way of ensuring sensitivity to local conditions when

implementing policy.  But since late 1998, there has been a trend towards centralizing some key

commercial bureaucracies in China, including two of the ones discussed above: the AIC and the

QTSB.  In a centralized system, leadership relations for a given functional bureau (i.e., a county-

level Administration for Industry and Commerce) are with its functional superior (i.e., the mu-

nicipal Administration for Industry and Commerce), and not with the county government.

In theory, centralized bureaucracies should be able to better enforce national-level deci-

sions and mandates because they do not suffer from local government interference.  In practice,

however, this is less than clear, not least because the current trends toward centralization only

centralize up to the provincial level.  The relationship between the provincial-level government

units and their national-level functional counterparts remains decentralized.  Nevertheless, it is

important to be able to distinguish between decentralized and centralized bureaucracies in deter-

mining the likelihood of enforcement of given laws and regulations because the locus of power in

decision making is located in very different places, depending on whether the bureaucracy in

question is centralized or decentralized.  For example, in the case of a provincial-level decentral-

ized enforcement bureaucracy, it is often useless to seek intervention from its functional superior

in Beijing with which the provincial-level units only enjoys non-binding professional relations.

Subordination to Host Units

Those bureaucracies that are embedded in other, dominant bureaucracies are, on balance,

less able to enforce the policy with which they are charged with enforcing.

The case of the provincial-level copyright bureaucracy provides a particularly illuminat-

ing example of this problem and its impact on enforcement.  This is particularly the case below

                                                                                                                                                                            
35 For a more complete discussion of this issue, see Mertha, China’s “Soft” Centralization: Shifting
Tiao/Kuai Authority Relations, The China Quarterly 184 (December 2005): 791-810.
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the provincial level where corresponding units of the Press and Publications Administration and

the Copyright Department are merged within, and subsumed under, the bureaucracy headed at the

national level by the Ministry of Culture.  These sub-provincial units combine press, publications,

and copyright responsibilities with the local organizational goals of the Ministry of Culture bu-

reaucratic system.

The division of these three sets of responsibilities is often skewed to favor the priorities

of the Culture bureaucracy, particularly the local Cultural Market Management (wenhua shichang

guanli) units.  These units are charged with supervising the cultural market, which encompasses

movies, live performances, books and periodicals, audio-visual products, arts & crafts and fine

arts, gaming establishments, restaurants and karaoke parlors, and recreation centers in China.

The specific targets of Cultural Market Management enforcement are anti-Communist Party, anti-

government, or overtly pornographic products within the cultural market.  Only a very small per-

centage of copyright-violating merchandise falls into these categories; pirated works deemed

“nonpolitical,” such as most motion pictures (even those with gratuitous violence and racy sexual

situations), computer software, and video games are given a low priority as far as enforcement is

concerned.

Unofficial or Quasi-Official Power

Although the foregoing has focused on institutions, the inadequate institutionalization of

these units has meant that personal power considerations remain salient with regard to the power

of enforcement in contemporary China.  Identifying these concentrations of power is difficult.

However, it is not impossible.  Moreover, doing so can help understand patterns of enforcement

that do not necessarily jibe with the various institutional dimensions outlined above.

A particularly illuminating example has to do with the replication of leadership small

groups (lingdao xiaozu) for IPR at the local level.  When there is a broad policy that involves co-

ordination between a large number of administrative actors, it is often the case that a leadership

small group is formed.  The role of the LSG is to coordinate policy among these units.  The LSG

consists of ministry and bureau chiefs and is led by a nice premier or state councilor.  Because

these individual are often quite busy, they rarely meet in this capacity.  Day-to-day business is

handled by the LSG office.  The individual in this office often does not officially have much

power (he only heads an office, shi, after all.  But since he is representing a vice premier or state

councilor, his informal power is actually quite robust.
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In the case of the IPR LSG, the national level office was headed by Duan Ruichun, an in-

dividual who was particularly adept at cultivating the indirect power of his appointment.  As a

result, he was able to make the IPR LSG office an institution that was more powerful than its of-

ficial ranking would suggest.  This was not lost on the US negotiators who assumed that given the

power of this office at the national level, its counterparts at the local level would be similarly

adept at coordinating enforcement.  Unfortunately, this conclusion missed an important point:

there was no institutional mechanism to replicate the power of Duan Ruichun among his counter-

parts at the local level.  As a result of missing this personal dimension, US negotiators were sur-

prised at the particularly poor level of IPR enforcement at the local level.  Insofar as power is per-

sonal, it is less likely to be replicated in other parts of the system and enforcement is likely to be

spotty at best.

Awareness of these considerations can be extremely helpful in gauging where, when, and

under what circumstances the enforcement of a particular policy is more or less likely.  Insofar as

the enforcement of a particular policy is in tension with the preferences of one of these powerful

individuals, enforcement is likely to be a problem.

Conclusion

An acquaintance at the US Embassy in Beijing articulated what is representative opinion

of many in the diplomatic community: the “excuse” that he is the most tired of hearing is that

“give China time; China has done in ten years what other countries have taken a generation or

more to accomplish…”  This makes it very difficult to find common ground on this issue.  Insti-

tutional change takes time, especially given the embedded and entrenched, overwrought institu-

tional nexus of IPR policy in China.  That is not to say that China should allow institutional

change to evolve unmanaged.

China has revised its IPR laws; it has issued an increasing number of judicial interpreta-

tions that are very IPR-friendly; it has centralized (chuizhi guanli) the AIC and QTSB; although

there may be some unintended consequences with this “soft” centralization; it is bringing an in-

creasing number of IPR cases under criminal prosecution (although progress is slow); it has

maintained an onslaught of education and propaganda on the issue; it has interacted with elements

of Chinese society (sometimes creating tensions in doing so) to work together to protect IPR.

Yet there are several things that China can do to enhance the environment for IPR pro-

tection in China.  First, Beijing and local governments can increase budget and manpower for
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enforcement agencies as opposed to issuing even more unfunded mandates.  Beijing should also

consider increasing the administrative rank of SIPO.  China should see what it can do to extend

the independence of the copyright xitong from the culture xitong.  Similarly, Beijing should con-

sider increasing the autonomy of the courts from local governments as well as push for increased

criminal prosecutions for IPR violations.

In this paper, I have sought to map out the context within which all our analyses on inno-

vation in China are embedded, the institutional nexus of the Chinese state.  It is my view that the

sooner this institutional nexus ceases to be an environment of insecurity, the sooner China can

claim its place as one of a handful of countries at the forefront of global innovative activity.


